Green Energy Act

Proposed Guidance on 
How to Challenge Consultation Process (MOE)
August, 2010
GEA Consultation Process (see Appendix for additional information)
The GEA requires consultation regarding municipalities, local authorities and the community. 
Section 2 of the Green Energy Act states “This Act shall be administered in a manner that promotes community consultation.”

There have been many instances where community consultation has been inadequate. This can be formally protested under Section 2 of the GEA. 

Examples of inadequate community consultation include but are not limited to:

· inadequate lead time announcing a meeting being held by the developer such as not enough notice.
· inadequate facilities so that many members of the public could not attend and were turned away such as too small a room, no wheel chair accessibility.
· venues for holding meetings are not within the community area being affected.
· venues so small that members of the public cannot hear any of the representatives due to over-crowding and poor acoustics. 
· long line ups waiting to speak to representatives force people to eavesdrop in hopes of gaining some information.
· poor and inadequate advertising such as limited distribution of flyers, small inconspicuous ads in newspapers, some of which are published in newspapers outside of the community area. 

· representatives of developers do not or can not answer questions including those sent in after the meeting.
· use of intimidation tactics such as presence of police officers, security guards, refusing admission unless people signed in, photographing people at sign in without permission.
Under Section 2, the wind developers have to comply with the outcome of community consultation. Since Section 2 is first and paramount under the Act, it controls any conflict with sections 4 and 5 should there be any question. It is simple statutory construction, and must be liberally construed to protect the local community housing green energy projects. 

It is clear that community input during meetings held in communities is not properly reviewed and is in violation of Section 2 and the Charter of Rights, making the Act and Regulations invalid.

In many communities, residents expressed legitimate concerns and these concerns were not assessed or evaluated nor reported back to the members of the community. This violation of democratic principles requires a judicial inquiry and investigation. 

Summary of Community Consultation:
· Open houses are different than community consultation.
· Open houses held by industrial wind developers are a requirement of the GEA for developers. Wind developers coming into the community are not considered members of the community. Open houses are not defined in the Act or Regulations and are different from public / community consultation. 
· Based on Section 2 of the GEA, community consultation is paramount. To date, there is no evidence community consultation has been considered regarding the issuance of a Certificate of Approval for a renewable energy project.

· Section 7 of the Constitution trumps section 2 of the GEA.

· Community consultation includes discussions held by and within the community, including community meetings, information sessions, petitions, municipal and county deputations, communications to council and county and any manner where residents have voiced their concerns of objections. 

· Other consultation processes outside the community including industry open houses, MOE consultation meetings and workshops, GEA standing committee hearings have been inadequate. Feedback, results of the consultations, minutes, reports, analysis of concerns and responses to these, and answers to legitimate questions have not been provided to attendees.

· The questions ‘who’, ‘what’, ‘where’, ‘when’, ‘why’ and ‘how’ have to be answered and since they were not, members of the community were not heard. This is in violation of Section 2 (GEA) and the Constitution.

· Section 2 requires that municipalities and residents must approve an industrial wind energy project before the Ministry of Environment can issue a Certificate of Approval. 

· Lack of review and being responded to require judicial review.

· Sections 16, 17, 18 of the Regulations require consultation with the public, aboriginal communities and municipalities and local authorities. 

Consultation with municipalities, local authorities

18.  (1) At least 90 days before the final public meeting is held for the purposes of subsection 16 (1) in respect of a renewable energy project, the person who proposes to engage in the project shall distribute a consultation form to,

(a) the clerk of each local municipality and upper-tier municipality in which the project location is situated; 

(b) the secretary-treasurer of the local roads board of each local roads area in which the project location is situated; and

(c) the secretary of the Local Services Board of each board area in which the project location is situated. O. Reg. 359/09, s. 18 (1).

(2)  The consultation form mentioned in subsection (1) shall be distributed for the purpose of consulting on matters relating to municipal or local infrastructure and servicing and shall be in a form and format approved by the Director. O. Reg. 359/09, s. 18 (2).

(3)  This section does not apply to a person who proposes to engage in a renewable energy project in respect of a Class 2 wind facility. O. Reg. 359/09, s. 18 (3).

	What to do for existing projects and new and pending projects

	1. OMB hearing (Ontario Municipal Board)
For existing projects, find out if there was an OMB hearing on your project. 

Find out if testimony and other communications raised concerns. 

Collect documentation such as decisions, reports, and minutes.

Request documentation from the OMB.

Note: This may not apply for new and pending projects.

	2. Open houses held by the industrial wind industry 

Open houses are different than community consultation.

For industry open houses, request minutes and reports summarizing the outcome of the Open House held by the developer.

Determine if the developer provided attendees and members of the community and the municipality / county with a report, 

Determine whether questions were appropriately answered.

Request that the MOE provide what was submitted in the consultation portion regarding the approval process.  

	3. Municipal or County Councils
Find out if deputations, presentations, or other communications were made at the municipal or county level.

Find out if concerns were expressed about risks to health, safety, environment, other.

Request and collect documentation, reports, and minutes from municipality / county / residents.

	4. Municipal or Country request for health studies:

Ask if the municipality or county sent a letter to the MOE requesting support for a moratorium until health studies are done or similar correspondence.

Request a copy from the council / county. 

	5. Compile the documentation and file a complaint to the MOE 

This could be done by the municipality or county or members of the community. 

(see template below: ‘complaint to the MOE requesting revoking or delaying the project based on inadequate community consultation’).  


Proposed template: 

Re: Complaint to the MOE requesting revoking or delaying the project based on inadequate community consultation. Note you can either ask the municipality or the residents of the community to send the letter.
To: the Minister of Environment  minister.moe@ontario.ca    

Cc: Agatha Garcia-Wright Agatha.GarciaWright@ontario.ca
Cc: Doris Dumais  Doris.Dumais@ontario.ca   
Cc Engineering firm responsible for ERR (Environmental Review Report) or REA (Renewable Energy Approval)
Cc Industrial wind developer

The Green Energy Act (the Act) has been perceived as overriding any input from local community members. However, under Section 2 of the Act, the community has the final say whether or not to allow an industrial wind project into the community. 

Section 2, the first and most important substantive section of the Act, gives the community residents and in response to community concerns, the municipality, paramount power over any local green energy project coming into its local community. 

Section 2 states: 
This Act shall be administered in a manner that promotes community consultation. 

The community, being residents and council, is not satisfied that the industrial wind energy project is what they want. The industrial wind companies are not considered part of our community and do not have final say. Our community and council have the final say. 

Section 2 requires [“shall”] municipalities to administer the Act through by-laws, planning, permits, and all other community consultation available through the municipality. The municipality is mandated to ensure that the health and safety of its residents are protected. Under Section 2 of the Act, the municipality must ensure that the wind turbines are not endangering the health and safety of its residents. Aside from the statutory power given to the municipality, the Canadian Charter of Rights and Freedoms requires that the municipality protect the “health, safety, and security of person” of all its residents pursuant to ss. 7 and 24(1) [remedies]. 

Renewable Energy Regulations are found in Part V.0.1, Section 1 of the Environmental Protection Act 
Section 1 of the Environmental Protection Act requires that the MOE to protect the following above all else:

1. (1) In this Act, “adverse effect” means one or more of,

(a) impairment of the quality of the natural environment for any use that can be made of it,

(b) injury or damage to property or to plant or animal life,

(c) harm or material discomfort to any person,

(d) an adverse effect on the health of any person,

(e) impairment of the safety of any person,

(f) rendering any property or plant or animal life unfit for human use,

(g) loss of enjoyment of normal use of property, and

(h) interference with the normal conduct of business; (“conséquence préjudiciable”)

The [insert municipality or county] has expressed its concerns regarding the health and safety of its residents and on [insert date] forwarded a letter to [insert who in government] requesting the government [insert briefly what it said]

In addition, the community has strongly protested the proposed [insert name of project] through [add or take out what fits] deputations, attendance at meetings, presentations, information sessions, petitions and a wide variety of communications. 

Therefore, based on Section 2 of the Green Energy Act and ss. 7 and 24(1) [remedies] of the Canadian Charter of Rights and Freedoms which requires that the municipality protect the “health, safety, and security of person” of all its residents, [insert name of community] is formally advising the Minister that it does not accept industrial wind turbines into our community.

Under these circumstances, the Certificate of Approval cannot be issued.

Signed by, 
------------------------------------------------------------------------------------------------------------
Appendix: additional information: (not part of the draft letter)
The GEA Regulations state:

Consultation with public

16.  (1) A person who proposes to engage in a renewable energy project shall hold at least two public meetings, each on a separate day, in accordance with this section,

(a) in each local municipality in which the project location is situated; and 

(b) if the project location is in unorganized territory,

(i) within 25 kilometres of the project location, or

(ii) in the local municipality that is closest to the project location, if there is no appropriate place to hold a public meeting in the area described in subclause (i). O. Reg. 359/09, s. 16 (1).

(2)  This section does not apply in respect of a proposal to engage in a renewable energy project in respect of,

(a) a Class 2 wind facility; 

(b) a Class 1 or 2 anaerobic digestion facility;

(c) a Class 1 thermal treatment facility, if the generating unit of the facility is located at a farm operation; or

(d) a Class 2 thermal treatment facility. O. Reg. 359/09, s. 16 (2).

(3)  Before the first public meeting is held, a person mentioned in subsection (1) shall ensure that a draft of the project description report prepared in accordance with Table 1 is posted on the person’s website and remains posted until after the Director makes a decision under section 47.5 of the Act, if the person has a website. O. Reg. 359/09, s. 16 (3).

(4)  At the first public meeting that is held, a person mentioned in subsection (1) shall make a draft of the project description report prepared in accordance with Table 1 available for inspection. O. Reg. 359/09, s. 16 (4).

(5)  During a period of at least 60 days before the final public meeting is held, a person mentioned in subsection (1) shall make available drafts of all documents mentioned in subsection (6) by,

(a) posting the drafts on the person’s website, if the person has a website;

(b) making paper copies of the drafts available to the public in each local municipality and in each part of unorganized territory in which the project location is situated;

(c) making paper copies of the drafts available in any aboriginal community on the list obtained under section 14, if the aboriginal community agrees to the making of the drafts available in the community; and

(d) distributing the drafts to each aboriginal community mentioned in subparagraph 5 ii of subsection 15 (6). O. Reg. 359/09, s. 16 (5).

(6)  For the purposes of subsection (5), drafts of the following documents shall be made available if they are to be submitted as part of the application for the issue of a renewable energy approval:

1. All documents required under this Part to be submitted as part of the application, other than the consultation report prepared in accordance with Table 1.

2. All documents that are to be submitted as part of the application for the purposes of obtaining an exemption from a provision of Part V. O. Reg. 359/09, s. 16 (6).

Consultation with aboriginal communities

17.  (1)  Before drafts of documents are made available or distributed under subsection 16 (5), a person who proposes to engage in a renewable energy project shall distribute the following to each aboriginal community mentioned in subparagraph 5 ii of subsection 15 (6) in a form approved by the Director:

1. A draft of the project description report prepared in accordance with Table 1.

2. Any information the person has regarding any adverse impacts that the project may have on constitutionally protected aboriginal or treaty rights that the community may have identified as being adversely impacted by the project.

3. A summary of each document mentioned in paragraphs 1 and 2 of subsection 16 (6) in respect of which information is being requested under paragraph 4.

4. A written request that the aboriginal community provide in writing any information available to the community that, in its opinion, should be considered in preparing a document summarized under paragraph 3, and in particular, any information the community may have about any adverse impacts that the project may have on constitutionally protected aboriginal or treaty rights and any measures for mitigating those adverse impacts. O. Reg. 359/09, s. 17 (1).

(2)  A person mentioned in subsection (1) shall communicate with each aboriginal community regarding,

(a) any constitutionally protected aboriginal or treaty rights that the community has identified as being adversely impacted by the renewable energy project; and
(b) measures for mitigating any adverse impacts referred to in clause (a), including any measures identified by the community. O. Reg. 359/09, s. 17 (2).

(3)  Subject to subsection (4), this section does not apply in respect of a proposal to engage in a renewable energy project in respect of a Class 2 wind facility. O. Reg. 359/09, s. 17 (3).

(4)  If the Director is of the opinion that any consultation in addition to consultation required under subsection (2) is necessary to assess whether the project may have any adverse impacts on constitutionally protected aboriginal or treaty rights and any measures for mitigating those adverse impacts, the Director may, by written notice to a person mentioned in subsection (1), require the person to conduct consultation with any aboriginal community specified by the Director. O. Reg. 359/09, s. 17 (4).

